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Honorable 3idney latham _
Secretary of State O-6 744
Austin, Texas agit-e U LT
Dear 3Sir: Opinion K
Re: Nattre and extent of privi-

roportl by
OAQGOSC » lﬂd

Your recent letter re] y to the.naturc and ex=-
tent of the privilege accorded gliise/ tax reports by Arti-
ole 7089, V.A.C.S5., and Artidle l4Ye, V.A.P,C., poses & series

of inquiries whioh we shall atkte ang ansver separstely.

ticles vere ennctod at the same
Act (Aetl 1931 42nd 1‘8.. P

Ay, ~3), tHeir language olearly reveals their
aitférente in s pe ‘&nd makes plain the fact that Article lile
is le rehennive\than 1s Article 7089, The former Arti-

aocess L0 any franchise teax report filed as pro-
vided by law, including any sharsholder who is per-
mitted to examine the report of any corporation as
provided in Section 2 hereof, shall meke known in
any manner whatever not provided by lav the amount
or source of income, profits, losses, expendliturss,
or tlculars thereol, OF eny other %ﬁ?om-

tion rertaining to the FIzincIal sonditisa of ths
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gorporation set forth or disclosed in such report,
he EEEII be punished by T*%i not exceeding

s N
Thousand Bolgarl ($1,000,00) or confinement in jail

- U N —
for Dot excesdling One year, or voih. \Emphasis

added)
The relevant portion of Article 7089 reads:

e + + Said report shall be deemed to be
privileged and not for the inspection of the gen-
eral public¢, but & bona fide stockholder owning
one per cent (1%) or more of the cutstanding stock
of any corporation, may examine such returns upon
presentation of evidence of such ownership to the
Sacretary of State. MNo other gﬁg!%ggtion, disclo-
sure, or use, shall rmitte sald reports
except 1n the course of some Jjudicisl proeceedings
in which the State is & party or in a suit by the
State to cancel the permit or forfeit the charter
of such corporation or to ocollect penalties for
@ violation of the laws of this State, or for in-
with the enforcement of its laws, including the
Comptroller of Public Accounts, 8tate Auditor and
the :gato Tax Commissioner. . . ." (Emphasis
adde

Thus vhile Article lile makes unlawful only the dis-
closure of certalin information pertaining to the financisl
condition of the reporting corporation, Article 7089 specific-~
ally forbids any “"examination, disclosure or use" of franchise
tax reports by unsuthoriged persona. 3ince some of the in-
formation required by Article 7089 to be included in sush re-
ports is unrelated to the financial condition of the corpora-
tion and since under Article 70808 the Seeretary of State may
require the inclusion in the reports of additional information,
both financiel and non-financia), the respective fields of
Articles 7089 and lile are easily discerned. Unauthorized
examinations, disclosures and uses of the reports and of any
information cont&ined therein, regardless of whether or not such
information is related to the financial condition of the corpor-
ation, are forbidden by Article 7089; unauthorized disclosures
of financial information alone are made unlawful by Article lile.

The fact that the violation of Article lile is expressly made

- o e - " - -

a misdemeanor while no penalty is attached to a violation of

39
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Artiele 7089 in no vay over-rides the language of either of
these Articlea, nor does it compel either the conclusion that
they are cosxtensive or that the latter is restricted by the
former. Absence of & specific penalty may oreate immunity
for the doing of an act prohibited by statute, but it cannot
create authority. Consequently, your first question is an~
svered in the negative and you are respecifully advised that
Article 7089 sand Article ldle are to be construed independent-

ly and that the acts prohidbited therein differ to the extent
above set forth,

Your second question reads:

"Would the disclosure of the names only of
ocorporations filing franchise tax reports to per-
sons not glven access to such reports by the 8tat-

ute be a violation of the provisions of either
Article 7089 or 13le?"

The name of the reporting corporation is, of course,
4 part of the information to be found in the franchise tax re-

ports, and the names of ocorporations vhich have filed such re-
ports can only be obtained by “using”™ the reports and by “dis-
closing” a part of the information contained therein. Innocent
and unproductive of evil though such & use and disclosure
might seem, nevertheless we feel that such conduct is compre-
hended by Article 7089. Consequently, vith reference to Arti-
cle 7089, your second question is answered in the affirmative,

Hext you inguire:;

*Would the disclosure of the names of cor-
porations that have filed such reports, together
with a statemessit of vhether or not all franchise
taxes due had been paid by such corporations be a

violation of the terms of either Article 7089 or
14le2"

The filing of franchise tax reports and the paying
of franchise taxes are separate and distinet acts which need
not coincide. Although Article 7089 requires the filing of
franchise tax reports betveen January lst and March 15th of
each year, under the terms of Article TO8B4 the tax itself need
not be paid until May lst. Where the tax is paid subsequent
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to the £iling of the report, obviously it is impossible for
the report to reflect whether or not the taxes have been paid.
Moreover, with the form of report ocurrently employed by your
office, even vhere the tax is paid at the time the report is
made, no evidence of such payment appears on the report. Al-
though space 1s provided in such report for the corporation
to compute its tax and to reveal the amount of the tax accord-
ing to its computations, nowhere on such report can it be as-
certained vhether payment has accompanied the report, wvhat
amount, if any, has been pald, or even vhether the amount of
the tax as computed by the corporation is the true amount of
the tax due.

It will be noticed that Articles 7089 and lile con-
fer a privilege only upon the report and upon the information
contained therein. The fact that taxes have or have not been
paid ocan be determined neither by an "examination,” a "dis-
closure® nor & "use" of such reports. Consequently, ve &re
of the opinion that & revelatlon of such fact is in no way a
violation of either of the Articles in question. HNotice, how-
ever, that ve are -goaking only of & revelation of whether or
not the taxes have been paid., HNothing said herein ia to be
construed as authorising a disclosure of the amount of the
taxes paid, if such taxes have been wholly paid, the amounts
of taxes paid and due, if such taxes have been partially paid,
or the amounts of taxes due or delinquent, if such taxes have
not been paid.

It is apparent that any disclosure of the fact that
taxes have or have not been paid by a given corporation nec-
essarily will, in one sense, involve a disclosure of the name
of such corporation. We feel that this latter disclosure
als0 1s authoriged and that our position in this respect in
no vay conflicts with our ansver to your second question. Names
of corporations til;%g rogorts cannot be disclosed beceuse such
names can be ascerta ¥y by & prohibited use and d4is-
closure of the report and the information therein; however,
the names of corporations franchise taxes can be deter-
mined without reference either to the report or to such in-
formation. Nor, ve feel, does the fact that the two groups of
names normally will be identical (though not slvays, since a
corporation may file a report without paying the tax and, im-
probably but conceivably, could pay the tax without filing a
report) militate against this conclusion. We see no reason
wvhy the fact that information obtained from a non-privileged
source happens to coincide with that which could be obtained
from & privileged source should preclude rscource to and employ-
ment of the former.
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3ince your question is couched in terms of disclos-
ing the nemes of corporations which have filed the report and
of revealing whether such corporations have paid their taxes,
We must ansver your question in the affirmative. However, ve
are of the opinion that you may divulge the names of those
corporations vhich have palid their franchise taxes and may,
with respect to a given corporation, disclose whether or not
it has paid such tax,

Your fourth question inquires:

"Would a disclosure of the names of officers
and directors of any corporation &s shown on such
report be & violation of the terms of either of
such articles?"

Article 7089 requires, inter alia, that "each report
shall be svorn to by either the president, vice president,
secretary, treasurer Or general manager, and shall give the
name and sddress of each officer and director.” Sinee ths
names of officers and directors are expressly made a part of
the information to be contained in franchise tax reports, we
feel that such information may not be obtained from the re-
ports and divulged to unauthorized persons. Coniequently,
with réference to Article 7089, this Question is answered in
the affirmative, and you are respectfully advised that such
information may not be disclosed.

Lastly you ask:

"What officers are inecluded within the mean-
ing of the wvords ‘any officer of this State charged
with the enforcement of its laws! as used in Arti-
cle 70899

Our Constitution and statutes are replete with refer-
ences to "state officers,” "officers of the state,” “officers
of the state government,” "officer of this state® and similar
expressiocns. ILikewise, most of these expressions have received
both atatutory and judiclal definitions. See 34 Tex. Jur, p.
321, et seq. However, 81l of these definitions have been
enunciated either expressly or impliedly with reference to the
context in which such expressions have been employed. Tgus,
for example, our one statutory definition of the phrase "of-
ficer of this state,” contained in Article 369 of the Pensal

<
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Code, ia expressly limited to the use of that expression in
the context of the Article immediately preceding. As is said
in 34 Tex. Jur. pp. 334-335:

"In a popular sense & state officer 4is one
vhose Jurisdiction, duties and functions are co-
extensive with the 3tate; but in a larger sense he
is one who receives his authority under state lavs
and performs some of the governmental functions of
the Btate. In this sense officers may be state of-
ficers though their jurisdiction or powers are con-
fined to the limits of the county or even to one of
its political subdivisions. The term is gensral-
ly used in the Constitution and statutes in its
popular sense 8s including only those officers
vhose duties and funotions are coextensive with
the boundarlies of the State, or such general of-
ficers as immedliately Delong to one of the three
constituent branches of the state govermment. But
1t may refer to the character of the office rather
than to its territorlial extent or vhether the of-
fice is one for vhioh the wvhole state votes or
nersly some subdivistion thereof, such as & dis-
triet or county."”

Illustrative of the broad use of such term are the cases of
Jernigan v, Finley, 90 Tex. 205, 38 8. W. 24, and Coanor v.
Zackry, 115 8. W, 66 s 117 8., ¥W. 177, both of whiech hold that
as to the school fund a cownty officer is an “officer of the
state,” and Ex parte Tracey, 93 3. W. 538 (Cr. App.), holding
that & chief of police and & policeman are "state officers”
or "guasi state officers.”

We feel that this phrase was empjoyed in Artiocls
7089 in the broad sense mentioned in the above quotation.
It will) be noticed that this Article refers to officers of
the state "charged with the enforcement of its laws." Since
officers a0 charged are confined neither to those whose povers
are coextensive with the boundaries of the state nor to thoase
vho belong to one of the three¢ branches of state goverament
or who &re elected by the entire atate, this added clause is
indicative of the broad sense {n vhich the phrase "officers
of thia state” was used., MNoreover, under Artiole 7089, fran~
chise tax reports may be examined, disclosed or used "in the
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sourse of some judiclal proceedings in vhich the State is a
party or in a suit by the 3State to cancel the permit or for-
feit the charter of such corporation or to collect penalties
for a violation of the laws of this 3tate." S3ince some of
these enumsrated suits may be instituted and prosecuted by
gcounty or distriect officers, and indeed, in some instances
must be brought by these officials, a restriction of the
phrase "officers of this state® to officers of the state
overnment cannot find practical Jjustification., Consequsnt-
¥, Ve are of the opinion that any officer, be his selection
and authority state-wide or canfined to & dlstrict, county,
municipelity, or other political or geographical subdivision
of this State may be included within this portion of Artiocle
7089 provided he is charged vith the enforcement of any of the
lave of this State. We wmploy the vord "may" advisedly in the
preceding sentence because ve feel that the mere fact that one
is an officer of this State charged with the enforcement of
its laws does not confer a carte blanche authority upon him
¥ith respect to the examination of franchizme tax reports.
Rather, ve feel, his privilege to make such an exsmination
is limited by the requirement that the purpose of such exami-
nation be reasonably relsated to the enforcement of the atal-
ute of statutes within his charge. A demonstration of suech
relationship is, ve feel, & necessary prersquisite to an
examination of franchise tax reports by such an officlal. We
fully realize the generality of thesse statements, hut we feel
that the task of making & ocomplete and detailed list of such
officers and of compiling an all inoclusive enumeration of
the various lavws with vhose enforcement they must de charged
is both futile and impossible. We shall, of course, be plessed
at any time to give you our opinion as to vhether any apecific
officer, or group of officers, is, with respect to any given
law, included within this portion of Artie{: T089.

Trusting that the rorogoins{rully ansvers your in-
quiries, we are

Very truly yours
ATTORNEY GENERAL OF TEXAS

oy £ Ed

R . Dean Moorhead
RDM:4b Assistant

“FROVELMAY 19, 1943
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